EXCELLENCE IN LEGAL DELIVERABLES

Valid ITC cannot be denied merely due Reflection in GSTR-

3B...Availment of valid ITC in books, GSTR-9 and GSTR-2B is sufficient

By: Team Tax Connect

ITC is the biggest area of dispute in GST. Already many taxpayers are dwindling

with issues in claiming ITC itself such as the following -

1. Time barring period of ITC due to claiming ITC in GSTR-3B late - Claim of
ITC in GSTR-3B after the time barring period. Say The ITC of FY 21-22 is availed in
the GSTR-3B of Nov'2022 filed in Dec’22 instead of the GSTR-3B filed in Nov'22 for
Oct’22.

2. Time barring period of ITC due to filing GSTR-3B late - Delayed filing of
GSTR-3B as per erstwhile time barring period u/s 16(4) of CGST Act 2017. Say the
GSTR-3B of Sep’2021 is filed on 25 Oct’21 instead of 20t Oct’21, which is the time
barring date for taking ITC for FY 2020-21

3. Time barring period of ITC due to non-claim of ITC in GSTR-3B itself -
Taking the ITC for say FY 22-23 in the Annual return of FY22-23 filed on 315t Dec’'23
instead of taking the ITC in the GSTR-3B filed till 30t Nov'23.

While it is a fact that there has to be a time barring period for claiming ITC, however
the question is whether the ITC may be claimed as per the books of accounts or
GSTR-3B or GSTR-2A/2B. The Hon'ble Apex Court in the case of Bharti Airtel in
2021 answered a cardinal question on whether RTPs can avail ITC on the booked
maintained and records as per the provisions of the CGST Act, 2017 (Section 16)
and whether RTP is obliged to do self-assessment of ITC u/s 59. It held that RTP
should reckon its eligibility to ITC and of output tax liability including the balance

amount lying in cash or credit ledger primarily on the basis of his office record and
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books of accounts. The common portal is only a facilitator to feed or retrieve such
information and need not be the primary source for doing self-assessment. Hence,
the books of accounts are the primary source of claiming ITC. The Court inter-alia

held as under -

“.The supply of goods and services becomes taxable in respect of which the registered person is obliged
to maintain agreement, invoices/challans and books of accounts, which can be maintained
manually/electronically. The common portal is only a facilitator to feed or retrieve such information and
need not be the primary source for doing self-assessment. The primary source is in the form of
agreements, invoices/challans, receipts of the goods and services and books of accounts which are
maintained by the assessee manually/electronically. These are not within the control of the tax
authorities. This was the arrangement even in the pre-GST regime whilst discharging the obligation
under the concerned legislation(s). The position is no different in the post-GST regime, both in the matter
of doing self-assessment and regarding dealing with eligibility to ITC and OTL. Indeed, that self-
assessment and declarations would be any way subject to verification by the tax authorities. The role of
tax authorities would come at the time of verification of the declarations and returns submitted/filed by

the registered person...”

In case of time barring period of ITC u/s 16(4) of The CGST Act 2017 due to a mere
late filing of the GSTR-3B, it may be noted that the GST Portal was not allowing to
file GSTR-3B returns without payment of the tax in cash and incase it was the
reason for the belated GSTR-3B Return, it now could not be the reason for rejection
of ITC u/s 16(4) of The CGST Act 2017. If the GSTN (Goods and Services Tax
Network) allowed filing GSTR-3B returns without tax payment or incomplete GSTR-
3B submissions, the RTPs could rightfully claim the input tax credit before the period
mentioned u/s 16(4). The Hon’ble Madras High Court in the case of Tvl.Kavin HP
Gas Gramin Vitrak vs The Commissioner of Commercial Taxes [W.P.(MD).Nos.7173
and 7174 of 2023 and W.M.P.(MD)Nos.6764 and 6765 of 2023] dated 24th
November 2023 acknowledged the genuine practical difficulty faced by the
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petitioner and urged the authorities, while recognizing the GST Council as the

suitable body, to take corrective measures. Pending the resolution, the bench ruled
in favor of the assessee, instructing authorities to permit dealers to file returns
manually. Requiring the RTPs to comply with Section 16(4) is against the principle
of Lex Non-Cogito Ad Impossible i.e, The law does not compel a man to do that
which he cannot possibly perform. Since the law cannot compel the taxpayers to
comply with impossible conditions, the proposal to denial of ITC under Section 16(4)

is not sustainable.

Now, a question again arises whether in case the ITC is available to the RTP, then
just because he has not availed in the GSTR-3B but claimed in GSTR-9, does it
become ineligible? In this regard, The Hon’ble Madras High Court held as under in
the case of M/s SRI SHANMUGA HARDWARES ELECTRICALS Vs THE STATE TAX
OFFICER, SALEM [2024-VIL-180-MAD]-

1. When the registered person asserts that he is eligible for ITC by referring to
GSTR-2A and GSTR-9 returns, the assessing officer should examine whether the
ITC claim is valid by examining all relevant documents like invoice, E-Wayhbill,

Consignment Notes, Contracts, Purchase Orders, Proof of delivery, etc.

2. A claim for ITC cannot be rejected merely on the ground that the GSTR-3B

returns did not reflect the ITC claim.



LET'S DISCUSS FURTHER!

OUR OFFICES:

-
C}

N
C
A

MUMBAI

Unit No. 312, Omega Business
Park, Near Kaamgar Hospital, Road
No. 33, Wagle Industrial Estate,
Thane West,

Maharashtra- 400604

Contact Person: Priyanka
Vishwakarma

Email:priyanka.vishwakarma@taxc
onnect.co.in

.

) @ BENGALURU

951, 24"™ Main Road, J P
Nagar, Bengaluru, Karnataka
—560078.

Contact Person: Anil Pal

Email:anil.pal@taxconnectd

> elhi.co.in

-

4

[ \

- D

D

&

CONNECT

EXCELLENCE IN LEGAL DELIVERABLES

©
B-139, 2nd Floor, Transport
Nagar,
Noida-201301 (U.P)

DELHI (NCR)

Contact Person: Poonam
Khemka

Email:poonam.khemka@ta
xconnect.co.in

J

KOLKATA

@
6, Netaji Subhas Road,
3" Floor, Royal
Exchange Building,
Kolkata - 700001

Contact Person: Tithly
Roy

Email:tithly.roy@taxcon
nect.co.in

@ KOLKATA
R No 119; 1st Floor;
Diamond Arcade; 1/72,
Cal Jessore Road,
Kolkata — 700055

Contact Person: Uttam
Kumar Singh

Email:uttam.singh@tax
connect.co.in

(@

DUBAI

* Azizi Feirouz, 803, 8th
Floor, AL Furjan, Opposite
Discovery Pavillion,
Dubai, UAE

Contact Person: Rohit
Sharma

Email:rohit.sharma@taxcon
nect.co.in

D,

C & )@ J

Disclaimer:

A bt
Y

This publication is for private circulation only. Views expressed herein are of the Tax Connect team and are based on the
information, explanation, and documents available on Government portal platforms. Tax Connect or any of its employees do not
accept any liability whatsoever direct or indirect that may arise from the use of the information contained herein. No matter
contained herein may be reproduced without prior consent of Tax Connect. While this e-article has been prepared based on
published/other publicly available information considered reliable, we do not accept any liability for the accuracy of its contents.

Tax Connect 2024. All rights reserved.



